[image: image1.png]HEART of
ENGLAND

NHS Foundation Trust

H





Heart of England NHS Foundation Trust

Disciplinary Policy and Procedure
Ratified Date: November 2012
Ratified By: JNNC, JLNC and HR Committee
Review Date: November 2014
Accountable Directorate: Human Resources

Corresponding Author: HR Business Consultant

Meta Data

	Document Title:
	Disciplinary Policy and Procedure

	Status


	Active

	Document Author:
	HR Business Consultant

	Source Directorate:
	Human Resources Consultancy

	Date Of Release:
	November 2012

	Approval Date:
	November 2012

	Approved by:
	JNNC, JLNC, HR Committee

	Ratification Date:
	November 2012

	Ratified by:
	JNCC, JLNC, HR Committee

	Review Date:
	November 2014

	Related documents
	Maintaining High Professional Standards Policy for Medical staff

Bullying and Harassment

Grievance and Disputes Policy and Procedure

Whistle Blowing Policy

Code of Conduct



	Superseded documents
	Disciplinary Policy HEFT

Disciplinary Policy Good Hope

Disciplinary Policy and Procedure SCT

Disciplinary Policy HOB

	Relevant External Standards/ Legislation
	

	Key Words
	


Revision History

	Version
	Status
	Date
	Consultee
	Comments
	Action from Comment

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


HEART OF ENGLAND NHS FOUNDATION TRUST 

DISCIPLINARY POLICY 

1.
CIRCULATION  

This policy applies to all staff including staff who transferred from SCT and

HOB. 

In relation to doctors the Trust Disciplinary policy and procedure as detailed

below will be used to address conduct only issues e.g. theft, poor time

keeping, failing to follow a reasonable request.  Where there are issues

concerning the capability of a doctor the Maintaining High Professional

Standards Policy and Procedure for Medical Staff should be used.

2.
 SCOPE

Heart of England NHS Foundation Trust expects its staff to maintain high standards of conduct, performance and attendance at all times.

It is recognised that from time to time there are occasions when it is necessary to invoke the Disciplinary Policy and Procedure. 

This document outlines the arrangements by which staff will be subject to suspension and disciplinary process. 

The following policies may be referred to as necessary when handling a disciplinary issue:
· Maintaining High Professional Standards for Medical Staff

· Bullying and Harassment

· Grievance and Disputes Resolution Policy

· Code of Conduct

· Whistleblowing

3. DEFINITIONS

LEVELS OF DISCIPLINARY ACTION

There are various levels of action that can be taken.  These increase in

severity to reflect the nature and type of the offence 

It is also possible for a disciplinary hearing to conclude that no formal action needs to be taken.

The potential sanctions are as follows: -

	Level
	Sanction
	Live for Disciplinary Purposes for Period of:

	Level 1
	First Written Warning
	6 months*

	Level 2
	Second Written Warning
	12 months*

	Level 3
	Final Written Warning
	18 months*

	Level 4
	Dismissal
	


*This is worked time, and where a member of staff is absent from work due to sick leave, maternity leave, career break, secondment outside the Trust etc. the warning will be extended by the period of absence.   

No Formal Action

When it is decided that no formal disciplinary action will be taken, the member of staff will be notified of this decision in writing.  A copy of the formal notification should be kept in the member of staff’s personal file.  

In all cases a debriefing session will be offered to the member of staff. They will also be informed that they have the right to be accompanied by colleague friend or union representative. The member of staff may also wish to decline the debriefing session. It is good practice for the member of staff to have a debriefing session by an appropriate member of staff.  This will usually be the individual’s line manager but in exceptional circumstances this can be the investigating officer.

4. REASONS FOR DEVELOPMENT

This policy has been developed to ensure a consistent and fair approach is taken in managing conduct issues.

5. AIMS OF THE POLICY

The aims of the policy are to ensure that staff are managed appropriately where conduct situations arise.

6. STANDARDS

It is imperative that issues are dealt with as and when they arise and at the lowest level. The disciplinary policy is not to be used a punitive measure for dealing with issues.   Staff should be made aware of the standard or behaviour and conduct expected from them.

Stages within the Policy

There are 2 stages within the procedure as identified below:

INFORMAL RESOLUTION

This stage enables the manager to meet with the individual to discuss the issue of concern, agree the action to be taken, and timeframe.  This approach identifies to the member of staff that their current behaviour or conduct is falling short of the required expectation.  

Examples of where this approach may be appropriate are:

· where a member of staff has failed to attend to work on time on more than 

           3 occasions. 

· Where two colleagues have had a minor altercation

· Minor drug error

This list is not exhaustive.

The manager should follow the DISC approach as defined below;

D = Discuss 

I  = Identify action 

S=Support 

C = Confirm in writing

This approach requires the follow steps to be taken:

· meet with the member of staff discuss the issue

· identify if there are any underlying issues for the member of staff. Identify 

           the expectation  and improvement to be made. 

· agree the support to be provided e.g. training, mentor, supervision, regular 

           meetings, temporary change to role etc.

· Confirm the issue and agreed action plan in writing to staff. 

If the member of staff fails to achieve the target/expectation set then consideration to moving to the formal disciplinary should be considered. 

FORMAL PROCEDURE

Formal Investigation

This requires a manager/investigating officer to meet with the member of staff and key witnesses.

Review relevant documentation.

Produce a report identifying findings and whether there is a case to answer at a disciplinary hearing.

Present the case to a disciplinary panel where appropriate.

Alternatively staff may choose to follow the fast track disciplinary process attached as Appendix G in the disciplinary procedure.

This procedure can be used where the individual identifies that they wish to follow this process and accepts responsibility for the issue and the line manager agrees that no further investigation is required. This procedure can not be used for gross misconduct issues or issues which may be considered to be at a final warning level.

The member of staff will be expected to write a statement detailing the issue, lesson learnt and action to be taken to ensure this issue is not repeated.

A Meeting will be arranged to discuss the issue and agree level of action to be taken.

· No formal warning implement action plan

· First Written Warning and implement action plan

· Second Written Warning and implement action plan

7. RESPONSIBILTIES

There are three key groups of staff who have responsibilities within the disciplinary policy and procedure
· Employees

· Managers

· Human Resources

Employee Responsibilities 
· Employees are expected to maintain high standards of professional conduct and behaviour at all times.

· To take reasonable care for the health and safety at work of themselves and of other persons, who may be affected by their acts or omissions at work.

· To co-operate with any reasonable management requests e.g. attending meetings.

· Staff have the following obligations:

· to report for work on time, unless unfit to perform duties

· to perform the duties required of their role to a satisfactory level

· to behave professionally at all times when dealing with colleagues, patients and external users

· treat colleagues and patients with respect and dignity at all time ensuring actions are not perceived to be of a discriminatory nature, bulling or harassment.

· to follow the code of conduct 

· to dress appropriately for work

This list is not exhaustive.

· Staff should be aware that it is their responsibility to personally notify their line manager (or nominated deputy) verbally of any issues that may impact on their ability to sustain a high standard of conduct and agree the action and level of training/support required.

· Where the disciplinary procedure has be invoked staff should ensure that they learn from the issue that has arisen, agree the action to be taken e.g. training/ level of support to be provided and ensure that repetition of the incident/issue is not repeated.

Managers Responsibilities 
This section will outline the key actions which managers need to take: 

Managers, on behalf of the trust, have the following obligations:

· To ensure they support staff appropriately to enable them to fulfil the 

       requirements of their roles.  This will include making appropriate 

       arrangements for training and support.

· Must identify issues as and when they arise and deal with them.  This may 

      include discussing the concerns with the member of staff and agreeing the 

      action to be taken.  Early intervention as defined in the informal process within 

      the disciplinary procedure is often sufficient to correct  behaviour/conduct and 

      prevent the disciplinary procedure being implemented.

· To ensure as far as is reasonably practicable, the health safety and welfare at 

      work of all their staff;

· To ensure all staff are aware of the expected requirements of them in their role

· Ensure they are not discriminating against people and that all staff are treated 

      fairly and consistently.

· To take appropriate action if conduct/behaviour is unsatisfactory.

· To accurately record informal meetings and the action agreed

· To identify any patterns or behaviour/conduct which may be of concern and 

      ensure the appropriate action is taken.

Managers must adopt a fair and consistent approach with regard to handling disciplinary issues.

Act as an investigation manager where appropriate ensuring the correct procedure is applied.

General Managers and above will be required to Chair Disciplinary Panels supported by Professional Advisers and HR.

Human Resources Responsibilities 
HR Consultancy 

· Provide advice in the application of this policy, supporting investigation 
           meetings/disciplinary hearings as appropriate.
· Facilitate training for managers in the management of disciplinary. 
· Facilitate discussions between managers and members of staff.
8. TRAINING

All staff and managers must familiarise themselves with this policy.

Managers are encouraged to attend training session on applying the Disciplinary Procedure.
 9.    MONITORING AND REVIEW
An annual report of all cases dealt with in line with this policy and procedure, broken down by directorate will be provided to HR Committee for review and action. 

This policy will be reviewed 2 years from the date of agreement in discussion with JNNC, JLNC and HR Committee.
DISCIPLINARY PROCEDURE
1. INRODUCTION

The disciplinary procedure identifies the steps to be taken to address areas of concern relating to an employees behaviour or conduct at work.  

Employees have the right to know about the circumstance which can lead to disciplinary action being taken.  

Managers should advise staff of expected standards of behaviour and conduct and deal with issues as they arise at the lowest level possible.
2. SAFEGUARDING CHILDREN AND VULNERABLE ADULTS
From 1st October 2009 a new vetting and barring scheme was introduced. This scheme requires Employers to notify the Independent 
Safeguarding Authority (ISA) of any concerns they have about an 
individual which may place a child or vulnerable adult at risk. 

This is particularly relevant to the disciplinary process as the Trust has 
a statutory duty to make a referral to the ISA where the Trust considers 
an individual has caused harm to a child or a vulnerable adult and has 
either resigned during an investigation or prior to a hearing, has been 
given a warning or has been dismissed.

If a concern is raised that a vulnerable adult or child has been harmed the following steps must be undertaken;

· Remove alleged individual from the care/treatment of patient.

· Review the patient’s plan of care to ensure they are supported and appropriate care provided.

· Manager and HR representative consider the facts of the case and following options:

1. Restrict patient care activities of individual

2. Supervise individual at all times

3. Move individual into non clinical role

4. Suspension 

· Provide support to the individual by making an OH referral.

· Meet with individual and their representative in accordance with the disciplinary policy and review the restriction put in place are appropriate throughout the investigation.

In addition to the above the LSCD procedure for Managing Allegations Against Staff should also be followed.

All Safeguarding concerns must be notified to the relevant Lead for Safeguarding Children or Vulnerable Adults and the lead in the Governance department.  The lead will then contact any relevant other agencies e.g. Social services, LADO, Police as necessary.  

Any referrals arising from the disciplinary process to the Independent Safeguarding Authority will be carried out by the Head Nurse in conjunction with the HR Project Lead. Appendix H must be completed by the Head Nurse when making a referral to the ISA panel
The individual will be advised in writing of any referral made.

3. DISCIPLINARY PROCEDURE – INFORMAL RESOLUTION

It is the manager’s responsibility to identify any short fall in skills or practice

and ensure all options to support and develop the member of staff have been

taken before a decision is made to go to disciplinary.  At this level there

should be a degree of practical advice.   This would best suit instances of

carelessness and minor misconduct e.g. occasional instances of lateness.
Issue relating to performance should be address initially through the

Capability Policy. 
Discussion is regarded as an important aspect of the manager’s or

supervisor’s role, as it may assist in preventing the need for future disciplinary

action, clarify misunderstandings and expectations or highlight at an early

stage the need for training or other assistance.

If done effectively, this can often prevent the need for subsequent formal

disciplinary action.  The Managers should follow the DISC approach:

D = Discuss 

I  = Identify action 

S=Support 

C = Confirm in writing

This approach requires the follow steps to be taken:

· meet with the member of staff  to discuss the issue with the objective of encouraging and helping the member of staff to improve.

· identify if there are any underlying issues for the member of staff. Identify the expectation  and improvement to be made. 

· agree the support to be provided e.g. training, mentor, supervision, regular meetings, temporary change to role etc. The member of staff should fully understand the outcome of the informal meeting and must be aware of any improvements to be made over a set period of time.  
· Confirm the in writing to staff identifying the following:

· the issue 

· agreed action to be taken

· a date by which the improvement is required
· the means by which the review will be conducted

· details of any training  or support to be given

The employee does not have the right to be accompanied at this meeting as the meeting does not constitute disciplinary action – attending such a meeting is classed as a reasonable management request.

Formal disciplinary action would only follow where such instances continued.

4.
DISCIPLINARY PROCEDURE - FORMAL ARRANGEMENTS
Where an issue arises that cannot be dealt with through the informal resolution procedure consideration to the following to processes will be given.

4.1  FORMAL INVESTIGATION

Where the incident/issue is of a serious nature and requires a formal

investigation to be undertaken the following process will need to be followed.

The manager will need to determine whether the issue is consider to be at

gross misconduct level. (Guidance on Gross Misconduct issues is attached as

Appendix B)  If so the manager should consider whether a restriction

on practice  or Suspension is appropriate. 

For all serious issues a formal investigation will be undertaken.

 4.2 FAST TRACK DISCIPLINARY PROCESS
It is recognised that there are occasions where staff identify that their

behaviour or action was not in line with normal practices/expectations. Where

staff accept responsibility for their actions and acknowledge that the

behaviour or conduct should not be repeated they can choose to take the fast

track disciplinary process, subject to the agreement of their line manager. 

The fast track disciplinary process does not require a full investigation process to be undertaken.
Full details of the Fast Track Procedure are attached as Appendix G.

4.3    SUSPENSION

Where possible as alternative to suspension, consideration must be given to whether a member of staff could have a restriction place on them during the investigation e.g. not undertake clinical duties.  Where this is not possible then the following must be applied.

There may be occasions when suspension from duty needs to be activated.

Suspension will only take place following through consideration of the

implications and, where possible discussion with Human Resources

Consultancy team. In all cases the Human Resources team must be notified

as soon as possible.  It is normal, that for issues of potential gross misconduct

or other serious issues, suspension of the member of staff from their post or

posts in the Trust be carried out. Suspension does not, in itself, constitute

disciplinary action but will enable a thorough investigation of the case to be

carried out.

The principles behind suspension are covered in the disciplinary policy document.  In terms of procedure, the following will apply:

The member of staff must be offered the opportunity of having a witness present at the suspension meeting, who must be immediately available.  This may be a local trade union representative or work colleague. Suspension will be on full pay including any unsocial hours, on call payments etc for the duration of the suspension.

The purpose of the suspension meeting is to confirm the manager’s   decision to suspend the member of staff from work.  No form of discussion or investigation will be entered into during or immediately following a suspension meeting the member of staff will be informed of their rights to be accompanied to any future investigation meetings and time will be allowed for them to arrange support. It is not an opportunity to enter into preliminary investigations.  

The suspending manager may choose to be accompanied by a HR representative where this is practicable.  

Consideration should be given to whether the member of staff holds any 

other contracts of employment within the Trust e.g. bank or agency contracts and if this is the case, the clinical bank must be notified by the suspending manager.  Bank staff have the right to pay for hours already booked whilst suspended.

Suspended members of staff will be provided with the Trust's suspension

leaflet and the suspension confirmed in writing within 3 working days by the

appropriate suspending manager.  

The investigating officer will maintain contact with the member of staff every 2

weeks during the period of suspension

Each suspended member of staff’s position will be reviewed after 4 weeks. 

Suspension of longer than 4 weeks will be notified to the Head of HR

Consultancy.

If a member of staff who has been suspended has a pre-booked period of

annual leave this may be permitted. The annual leave takes precedence over

the suspension as the member of staff is then not available to attend for

investigation meetings etc.  The member of staff will remain excluded from 

Trust premises and must not discuss the case with other Trust members of

staff at work, or outside of the Trust.   At the end of the annual leave period,

suspension will continue. However should the member of staff need to meet

with their representative they will need to notify the investigations officer of

date and time they will be coming on site.

4.2.2 
INVESTIGATION

An appropriate person will be nominated as investigating officer, with support

from and consultation with HR and senior management.  The investigating

officer will normally be the member of staff's line manager, where appropriate. 

Should this present a conflict of interest, or if the line manager is involved in

the issue to be investigated in any way, then another suitable investigating

officer of the same level will be appointed where possible.  

It will be the responsibility of the investigation team to take all reasonable

steps to carry out a fair and thorough investigation with the minimum of delay. 

Any significant delays (2 weeks or longer where the investigation cannot

progress) should be communicated in writing to the member of staff being

investigated and any witnesses.  

In cases of suspected fraud and/or corruption, the Local Counter Fraud

department will be consulted and information will be shared where possible.  

In certain circumstances however, dependant on the severity of the case, the Local Counter Fraud team may be required to complete their investigation first and hence, result in a delay of the disciplinary process being applied.

If a member of staff is the subject of investigation by the police for alleged offences or has been charged with alleged criminal offences, whether committed at or outside work, they must inform their manager immediately and in writing.  

In such situations as described above, the Trust will be entitled to pursue its own enquiries but will seek advice from the police prior to conducting an investigation and will advise all staff involved in the investigation that the police are also looking into the case. Investigations and disciplinary action will not necessarily await or be dependent upon police enquiries or legal proceedings. 

Criminal offences outside employment will not automatically be treated as

reasons for disciplinary action to be taken.  Consideration will be given to the

offence in question and any risk posed to patients, staff and visitors by

allowing the member of staff to remain at work or not as the case may be.

Where it is not considered necessary for an individual to refrain from work

whilst an investigation is being carried out, the member of staff should be

informed that such an investigation is in progress, except in exceptional

circumstances where this may prejudice the case.

Relevant written statements should be requested from all parties involved in

the investigation.  

Investigation meetings with all parties involved in and witness to the alleged

incident/issue should take place as soon as practically possible.  

The investigating officer should advise and confirm the date and time of

investigation meetings to all parties involved in the investigation, advising of

the right to be accompanied by a trade union representative or work

colleague.

For cases that will be proceeding to a disciplinary hearing, typed minutes of the investigation meeting will be provided to all parties involved in the investigation, allowing 7 days for all individuals to return one signed copy.  

Where the outcome of an investigation is that no further action is required or where

an allegation has not been founded, the member of staff against whom the

allegations were made should be informed in writing.

5.
REASONS TO PROCEED TO A DISCIPLINARY HEARING

If a member of staff's behaviour has not improved following discussion and/or

a counselling, or the seriousness of the matter warrants more formal action,

managers will need to consider proceeding to a disciplinary hearing.  

The matter must be discussed with a member of the HR Consultancy team to

decide whether such action is merited, and each case will be judged on its

own merits.

6
NOTICE OF A DISCIPLINARY HEARING

Where it is necessary to proceed to a disciplinary hearing (i.e. First 
warning or above), the date will be set as soon as possible after the conclusion of the investigation.  The member of staff should be given 
written notification of the hearing, via first class registered post to the individual’s home address  together with a copy of all relevant documentation that will be relied upon during the hearing (the statement of case).

As a standard ten days written notice of a hearing will be given. In exceptional

circumstances this date may be varied by mutual agreement between the

relevant staff representative and HR adviser.

7.
EXCHANGE OF PAPERS

Prior to the hearing both parties should agree a time/date to arrange exchange of relevant documentation this includes the final statement of case, witness statements and any other relevant documentation, should be no later that days 10 working days before the hearing for the management case and no less than 3 working days for the staff side case. The time scales will be dependant on quantity and severity of the case and will be assessed on a case by case basis.  Whether this be in person or via registered post on a specified date. In cases where bank holidays fall, a mutual agreement should be reached between the HR Adviser and the individual or their representative regarding exchange of papers in a timely fashion to allow panellists to read the information prior to a hearing.

Statements of case will be compiled by the investigating manager and

distributed by the HR Consultancy Service.

Two copies of the statement of case should be included when sent to the

member of staff so that where required, the member of staff can provide a

copy to his/her representative. 
Where the member of staff has communicated that he/she is unable to attend

the original hearing date set, a second and final date will normally be mutually

agreed.  If on the second date, the individual is unable to attend, the Trust

reserves the right to continue with the hearing in the absence of the member

of staff and a decision will be made on the evidence available. 
The HR consultancy secretarial team will facilitate the exchange of papers

and set a mutually agreed date for this.

Papers to be exchanged are: 

The Investigation Team

(i) A letter of invitation to the hearing as detailed in section 11.3 above

(ii) the “bundle” of papers, statements, evidence 

(iii) The management case

The Individual and his/her representative

(i) The staff side case, including all information to which they intend to refer at the hearing. This could include witnesses or other documentation

An extension to the notice period will only be granted in exceptional

circumstances, where the individual encounters genuine problems with

arrangements.  Any such request should be made to the investigating officer

in the first instance and a decision will be notified upon consultation with HR.


8.
WITNESSES

All staff who submit a statement will be advised that they must be prepared to attend the disciplinary hearing as a witness should it be required by either side. 

In exceptional circumstance where a witness can not attend for example:

(i)
Staff who are on annual leave or absent due to illness 

(ii) Outside  contractors

(iii) Patients 

The Chair of the panel will decide whether the hearing can proceed in the absence of the witness after hearing the case from management side and staff side. The statement must be judged by the panel in the context of the arguments presented by both sides in the hearing


Information to be provided on behalf of the member of staff and their

     representatives should include statements which will be presented, the 

names of any witnesses scheduled to attend and any supporting documentation.

There may be instances whereby patients participate in the disciplinary

process for example as witnesses. A code of conduct with regard to such

circumstances is provided as Appendix C.

9. 
DISCIPLINARY HEARING

The aim of the formal disciplinary hearing is to allow the panel to hear and

understand the full extent of the investigation and evidence and to ensure the

member of staff has a full and fair hearing.

It is therefore important that the hearing allows not only the investigating officer’s case to be presented, but also for the member of staff and their representative to have an opportunity to present evidence in support of their case and any mitigating circumstances.

At any stage, excluding dismissal, the outcome may include downgrading

(please refer to Appendix E in the event that this is considered), transfer,

change of duties or any other recommendation e.g. training and development

plans, reflective learning accounts etc.  Such tasks will be the responsibility of

the individual’s manager.

Guidance on the format and conduct of a disciplinary hearing is available at

Appendix A.
For matters relating to gross misconduct, dismissal may be considered without the issue of prior formal warnings.

Examples of possible gross misconduct are provided at Appendix B. It should

be noted that this list is neither exclusive nor exhaustive and there may be

further acts of misconduct of similar gravity which would constitute gross

misconduct.  These types of offences normally warrant dismissal without

contractual period of notice.  

During a disciplinary hearing, previous live warnings will be taken into account

by the disciplinary panel when reaching a decision as to the level of sanction

to be imposed, if appropriate.  

The letter confirming the outcome of any previous spent warnings on an            individual's personal file may be referred to in the management case;        however this should only be for the purposes of establishing a pattern    

of behaviour.  It is not intended that previous disciplinary  action/warnings be re-examined. 

There is a particular responsibility for the HR Consultancy service to 

 ensure that allegations are clear and clearly linked to the evidence and 

 ensure that a fair and consistent investigation is carried out. 

10.
APPROPRIATENESS OF ACTION

Guidance on warning levels is attached in Appendix 7.

First Written Warning

This level may be appropriate where: -

(i)
Previous discussion meetings have not resulted in an improvement in the member of staff’s conduct

(ii) Misconduct is considered to be sufficiently serious to require a warning, without prior discussion.

A first warning may be issued at the end of an investigation by the line

manager following discussions with a HR Adviser or issued at a subsequent

hearing. 
The member of staff will be warned that any further misconduct issues that

arise whilst the warning is live may result in further disciplinary action being

taken.

The warning will be confirmed in writing, stating the reasons for its issue and

details of the discussion that took place during the meeting.  

Provided that there have been no further incidents of misconduct, a first

warning will be discounted after a period of 6 months of worked time from the

date of the meeting at which it was issued.  

A copy of the formal notification will remain live for disciplinary purposes in the

member of staff’s personal file for a period of 6 months, after which time it

should be marked as “spent”.

Second Written Warning

This level may be appropriate where: -

(i)
Misconduct is sufficiently serious to warrant taking action at this level

(ii)
A previously issued counselling is still live and further disciplinary action is now warranted

The warning will be confirmed in writing within 7 working days from the date

of the disciplinary hearing.  

Provided that there have been no further incidents of misconduct, a first

warning will be discounted after a period of 12 months of worked time from

the date of the disciplinary hearing at which it was issued.  

A copy of the formal notification will remain live for disciplinary  purposes on the member of staff’s personal file for the period defined by the panel up to 12 months after which time it should be marked as “spent”. 

Final Written Warning

This level may be appropriate where: -

(i)
Misconduct is sufficiently serious to warrant taking action at this level

(ii) A previously issued first warning is still live and further disciplinary action is now warranted

(iii) There is an accumulation of minor offences 

(iv) In exceptional circumstances, as an alternative to dismissal, if deemed appropriate by the panel

The warning will be confirmed in writing within 7 working days from the date

of the disciplinary hearing.  

A copy of the formal notification will remain live for disciplinary purposes in the

member of staff’s personal file for a period of 18 months after which time it

should be marked as detailed in section 10.3 of the disciplinary policy.

Provided that there have been no further incidents of misconduct, a final

warning will be discounted after a period of 18 months of worked time from

the date of the disciplinary hearing at which it was issued. 

Dismissal

This may be appropriate where: -

(i) A previously issued counselling, first or final written warning is still live and further disciplinary problems warrant termination of employment.  

(ii) It is a case of gross misconduct (see Appendix B for details)

Where all other options have been considered and there is no alternative but

to dismiss, the member of staff will be advised that their employment will be

terminated and notice will be paid.  

In the case of dismissal due to gross misconduct, this will be without notice

and without pay in lieu of notice.

In certain situations, the Trust is obliged to advise certain bodies of the

dismissal of individual’s e.g. professional registration bodies.  The case notes 

of the dismissal should be forwarded to the professional body by the manager 

involved.  In instances where such action is deemed necessary, the individual 

will be informed of this.  Referral to such bodies will be made by an appropriate professional member of the Trust and will not normally happen until the expiry of any potential appeal hearing deadline – or until after the appeal has been heard if one is lodged. 

The dismissal will be confirmed in writing within 7 working days from the

date of the disciplinary hearing. The precise reason for dismissal and the facts

on which the decision was made will be included in the letter.  

A copy of the dismissal letter will be retained in the member of staff’s personal

file.

11. GRIEVANCES RAISED DURING A DISCIPLINARY INVESTIGATION

If an individual raises a grievance at any stage during the disciplinary process

then the Grievance Procedure and the Disciplinary Procedure will run

concurrently.  The investigation into the disciplinary issue will not normally be
put on hold whilst the grievance is investigated. Where the grievance may

have a bearing on the disciplinary outcome it is expected the grievance

investigation will be completed prior to the disciplinary hearing. The

disciplinary panel will be advised of the grievance and outcome if appropriate.

12.
SICKNESS ABSENCE OF A MEMBER OF STAFF DURING INVESTIGATION OR HEARING

If a member of staff falls sick during the disciplinary process, advice from the

Work and Wellbeing department. Investigation meetings or hearings will only

be delayed if relevant medical advice indicates that should the member of 

staff attend, it would be detrimental to their health. 

Once the individual is deemed fit to attend any such meetings or a hearing,

the process may continue. Staff suspended from duty should provide medical

certificates for periods of absence during investigation.

Once medical approval to proceed has been obtained, a mutually convenient

date will be set between management and staff representatives to continue

the procedure at the appropriate stage i.e. investigation stage or hearing.

Once set, the new date will stand.    

13.
INCREMENTAL PROGRESSION

Where an individual has received a warning at any level e.g. First Written Warning up to Final Written Warning they will not be entitled to receive any annual increments due, during the length of time for which the warning is live.

The line manager is responsible for notifying the individual and Employee Services of this position.

14.
APPEALS PROCEDURE

The appeals procedure allows an individual to put forward a case to state why

the disciplinary penalty is inappropriate.  The panel (manager) has to provide

the basis of belief as to how their decision was reached.  

The format of the appeal hearing is set out in Appendix D
There is only one level of appeal.  In the case of first or final warnings, this is

to the next level of management.  It must be received by the next line

manager within 10 days of the letter confirming the warning.

In cases of dismissal, the appeal will be to the Head of HR Consultancy, who

may wish to nominate an HR Consultant/Business Consultant to act on

his/her behalf. 

Should a member of staff consider that they have a substantial reason to

request an appeal, this must be communicated in writing to the Head of HR

Consultancy, HR Consultancy Service. The individual must clearly identify the

grounds of appeal which could include but are not restricted to:

· The decision taken was not within the band of reasonableness

· Inequitable treatment

· Failure to follow procedure

The member of staff should include the name and contact point of their trade

union representative or work colleague who will be representing them in the

appeal hearing.  

The appeal letter must be received by the Head of HR Consultancy within 10

working days of the date of the letter confirming the outcome of the

disciplinary hearing.
In cases where the panel requires impartial professional advice, an

appropriate mutually agreed individual, usually from within the Trust, will be

invited to attend the appeal hearing if their evidence is relied on they should

attend the hearing if required by either side.  Whilst the decision to take

disciplinary action rests with the chair of the panel, the professional advice is

expected to be a major influence on the outcome.

Members of staff can only appeal once against all types of formal warnings or dismissal.  The outcome of the appeal will normally be provided on the day of the hearing, with written confirmation to follow.  However, there may be instances when the panel are not immediately in a position to provide a decision.   In these circumstances the outcome will be sent as soon as possible after the hearing. 

15.
OUTCOME OF APPEAL HEARINGS
The following outcomes are possible as a result of appeal hearings: -

I) Decision to withdraw the warning or dismissal

The decision may be overturned in favour of the member of staff

II) Reduction in severity of action taken

The level of disciplinary action previously taken may be reduced, dependent upon the information presented at the hearing

III) Decision Confirmed

The initial decision may be found to be reasonable in the circumstances and therefore upheld

APPENDIX A

FORMAT AND CONDUCT OF A DISCIPLINARY HEARING

(Where sanctions above a first warning are being considered)

The following individuals will be present at a disciplinary hearing:-

a)
The presenting manager i.e. investigating officer, and his/her HR representative.

b)
The member of staff concerned and his/her trade union representative or work colleague.

c)
The panel, consisting of the manager hearing the case (who will be the Chairperson), a HR representative and, on occasions where necessary, a Professional Adviser.

Facts, mitigation and summary

1.
The Chairperson will introduce the individuals present, explain the purpose of the hearing and how it will be conducted.  He/she will also remind the members of staff of the right to representation if the individual is unaccompanied.

2.
The Chairperson will ask either side if they intend to present any witnesses.  They will state the allegation(s) against the members of staff as detailed in the letter inviting them to the hearing. 

3.
The management representative will state his/her case in the presence of the member of staff and his/her representative and may call witnesses.  The member of staff should be given the full facts and detailed evidence collected by the manager.

4.
The member of staff or his/her representative will have the opportunity to ask questions of the management representative and his/her witnesses.

5
The members of the panel will have the opportunity to ask questions of the management representative and his/her witnesses.

6.
The management and representative will have the opportunity to re-examine his/her witnesses on any matter referred to in the examination by the panel, the member of staff or his/her representative.

7.
The member of staff or his/her representative will present the staff side case including mitigation in the presence of the management representative and may call witnesses.

8.
The management representative will have the opportunity to ask questions of the member of staff, his/her representative and witnesses.

9.
The members of the panel will have the opportunity to ask questions of the member of staff, his/her representative and witnesses.

10.
The member of staff or his/her representative will have the opportunity to re-examine his/her witnesses in any matter referred to in the examination by the panel or management representative.

11.
Nothing in the foregoing procedure shall prevent members of the panel from inviting either party to clarify or expand on any statement he/she may have made, or from asking necessary questions.

12.
The member of staff or his/her representative and the management representative will have the opportunity to sum up their cases if they so wish.  The management representative will summarise first.  In summing up, neither party will be permitted to introduce any new evidence (i.e. not already presented during the hearing).

13.
At the conclusion of the hearing, the management representative, member of staff and his/her representative and any witnesses will be asked to withdraw, as the panel adjourns to consider whether or not there is a case to answer.

14.
The Chairperson, Human Resource representative and Professional Adviser (if appropriate) will deliberate in private and may recall both parties to clarify points of uncertainty on evidence already given.  If recall is necessary, both parties shall return, despite the fact that only one is concerned with the point giving rise to doubt.

15.
If there is no case to answer, then the hearing concludes at that point and no further action is taken.  

16.
The Chairperson can adjourn the hearing at any point in order to obtain further clarification, where necessary. In addition either party, with the approval of the Chairperson of the panel, may request an adjournment to consider evidence being presented.

17. Any disciplinary action taken may be linked to any other previous 

warnings of the same nature which are still current and which are 

related to either conduct or capability as appropriate.  The Chairperson 

will recall both parties and will state the action to be taken on this 

occasion.  This will be confirmed in writing to the member of staff as 

soon as possible.  He/she will be informed of the right to appeal within 

7 days of the letter confirming the disciplinary action taken, and to whom an appeal should be addressed.

NB:
In the event that the member of staff concerned does not deny the allegation(s), but wants certain mitigating circumstances to be considered, the panel will not be required to hear the whole case i.e. only the member of staff’s claim for mitigating circumstances will be necessary, and a brief summary by the presenting manager. 


A formal record or minutes must be taken at the hearing.  

APPENDIX B

GROSS MISCONDUCT

Gross Misconduct includes the following offences:-

a) Theft

b) Malicious damage to property which belongs to the Trust, a patient or member of staff

c) Fraud

d) Falsification of time sheets, expenses claim forms or other important personal records

e) Failure to maintain up to date and appropriate professional registration status

f) Misuse of member of staff’s official position for personal gain

g) Unauthorised use or removal of the Trust’s property

h) Drug trafficking

i) Fighting or physical assault

j) Deliberate disregard of safety rules

k) Using abusive or obscene language

l) Repeated refusal to obey lawful orders or gross insubordination

m) Serious neglect of duty / duties

n) Improper disclosure of confidential information

o) Sexual/racial harassment or discrimination

p) Sexual misconduct

q) Being under the influence of alcohol, drugs or other substances

r) Any breach of the Trust’s Equal Opportunities Policy

s) Failure to abide by the Trust’s rules such as policies and procedures

This list of offences is neither exclusive nor exhaustive and there may be further acts of misconduct of similar gravity which would constitute gross misconduct.

APPENDIX C

NOTES RELATING TO THE INVOLVEMENT OF PATIENTS IN THE COMPLAINTS AND DISCIPLINARY PROCESS

1. Directorate Managers are responsible for investigating patient complaints. If a Directorate Manager, as part of the patient complaint, identifies that there is an issue relating to the capability or the conduct of a member or members of their staff, this may be investigated under the Disciplinary Policy and Procedure. 

The disciplinary policy and procedure may be initiated at any stage of the complaint investigation process.  

2. In such circumstances the Directorate Manager investigating the complaint would appoint a further person who would investigate the disciplinary issues, giving to this disciplinary investigating manager any notes or statements which may have already been collected.

3. The disciplinary investigator would then commence an independent disciplinary investigation into the identified staff. This will require investigating the member(s) of staff in accordance with the standards required by the Disciplinary Procedure and Policy.

4. The complainant will be advised of the application of the disciplinary policy and procedure by the manager who had been conducting the investigation into the complaint. The complainant will also be informed of the name of the manager conducting the disciplinary investigation, and that the complainant could be asked to attend the Trust for the purpose of the disciplinary policy and procedure, be asked to submit a statement, and possibly attend as a witness to a disciplinary hearing.

APPENDIX D

FORMAT AND CONDUCT OF AN APPEAL HEARING

The following individuals will be present at an appeal hearing:-

a)
The member of staff concerned and his/her trade union representative or work colleague if they so wish.

b)
The presenting manager and his/her HR representative.

c)
The panel members: i.e. Chairperson of the disciplinary hearing, HR representative plus any other panel member’s e.g. professional advisers as necessary

Facts, mitigation and summary

1.
The Chairperson will introduce the individuals present, explain the purpose and procedure of the hearing (i.e. the appeals procedure allows an individual to put forward a case to state why the disciplinary sanction is inappropriate and the manager is there to confirm how the decision was reached). 


The Chairperson will remind the member of staff of the right to representation if the individual is unaccompanied.

2.
The Chairperson will ask either side if they intend to present any witnesses.

3.
The member of staff or his/her representative shall present the staff side case in the presence of the management representative and may call witnesses.

4.
The management representative will have the opportunity to ask questions of the member of staff, his/her representative and witnesses.

5.
The members of the panel will have the opportunity to ask questions of the member of staff, his/her representative and witnesses.

6.
The member of staff or his/her representative will have the opportunity to re-examine his/her witnesses in any matter referred to in the examination by the panel or management representative.

7.
The management representative will state his/her case and justify the basis of belief in reaching the disciplinary decision.  Witnesses may be called.    

8.
The member of staff or his/her representative will have the opportunity to ask questions of the management representative and his/her witnesses.

9.
The members of the panel will have the opportunity to ask questions of the Management representative and his/her witnesses.

10.
The management representative will have the opportunity to re-examine his/her witnesses on any matter referred to in the examination by the panel, the member of staff or his/her representative.

11.
Nothing in the foregoing procedure shall prevent members of the panel from inviting either party to clarify or expand on any statement he/she may have made, or from asking necessary questions providing that it does not relate to the introduction of new evidence which was not presented at the original disciplinary hearing.

12.
The member of staff or his/her representative and the management representative will have the opportunity to sum up their cases if they so wish.  The management representatives will summarise last.  In summing up, neither party will be permitted to introduce any evidence not already presented during the hearing.

13.
The Chairperson can adjourn the hearing at any point in order to obtain further clarification, where necessary.


Either party, with the approval of the Chairperson of the panel, may request an adjournment to consider evidence being presented with their member/witness.  No adjournment will be given to either party to gather further evidence.

14.
At the conclusion of the hearing, the management representatives, member of staff and his/her representative and any witnesses will be asked to withdraw.

15.
The Chairperson, HR Representative and professional adviser (if appropriate) will deliberate in private and may recall both parties to clarify points of uncertainty on evidence already given.  If recall is necessary, both parties shall return, despite the fact that only one is concerned with the point giving rise to doubt.

16.
The Chairperson will recall both parties and will state whether or not the appeal is upheld.  This will be confirmed in writing to the member of staff as soon as possible.

APPENDIX E

Decision to Offer a Downgraded Post

In exceptional cases, the downgrading of an individual may be considered as an alternative to dismissal.  However, a post of a more suitable grade would have to be available.  In such circumstances, the member of staff should be informed that as an alternative to dismissal there is the option of alternative employment which would be subject to the following conditions:- (Note This can only be offered as an alternative to dismissal following a hearing not as alternative to holding a hearing) 

(i) That the individual agrees to a variation to their contract of employment

(ii) That if the post offered is of a lower Band and with altered conditions of employment, protection arrangements would not apply. 

(iii) Where the member of staff accepts the alternative offer of employment there is no reason for appeal: consequently, the right of appeal would be waived.

(iv) A final written warning would automatically be issued and remain live for disciplinary purposes on the member of staff’s personal file for 18 months, and as a condition of the warning the member of staff will not apply for any higher Banded posts in the Trust during the time of the warning.

(v) That the member of staff be given time to consider their decision on the offer of alternative employment and should be given 7 days in which to respond. The information must be in writing and include that the member of staff will be move to the lower band at the same pay point they are currently paid. 

APPENDIX F

GUIDANCE ON LEVEL OF WARNINGS TO BE ISSUED

The guidance provided below intended to act as a guide to Managers when determining the level of sanction to be assigned.

This list in not exhaustive and the panel has the right to vary the sanction assigned as defined below based on the facts/information ascertained at the disciplinary hearing/fast track disciplinary meeting.

	Level of Sanction
	Incident/behaviour



	First Written Warning


	· 1st Drug error where no detrimental impact on patient

· Persistent Lateness

· Inappropriate behaviour displayed to member of staff/patient

· Personal appearance

· Inappropriate use of orgainsational facilities not considered to be fraud

· Unsatisfactory performance

	Second Written Warning


	· 2nd Drug error following training

· Repeat of offence displayed at first level warning within time limit

· Continued unsatisfactory behaviour/conduct/performance.

· Breech of protocol/policy

· Abusive/foul language displayed once

	Final Written Warning


	· Repeat of previous offence within time limit

· Continued pattern of inappropriate behaviour/conduct/performance

· Bullying and Harassment

· Abusive/foul language

· Inappropriate use of email/internet e.g. accessing pornographic material


FAST TRACK DISCIPLINARY PROCESS


APPENDIX G
It is recognised that there are occasions where staff identify that their

behaviour or action was not in line with normal practice/expectations. Where

staff accept responsibility for their actions and acknowledge that the

behaviour or conduct should not be repeated they can choose to take the fast

track disciplinary process, subject to the agreement of their line manager. 

The fast track disciplinary process does not require a full investigation   process to be undertaken.  Instead the investigation process will be bypassed and the member of staff will be asked to submit a statement detailing the events that took place and attend a meeting in which they will be required to discuss the following:

· Statement detailing the issue/incident that occurred 

· Reasons for the issue/incident that occurred

Mitigation

· Learning gained from incident

· Provide a copy of an action plan which demonstrates further learning/competencies to be gain or action to be taken to ensure issue does not arise again

The fast track process will only be use where the member of staff and their line manager have consented to the process being used.

The meeting will be chaired by a General Manager or Matron/Professional Head, or nominated manager, supported by a HR Business Consultant/HR Consultant. The member of staff will attend the meeting and can be supported by a trade union representative or work colleague.  The line manager of the member of staff should also attend.

The General Manager or Matron/Professional Head/nominated manager will

discuss the issue with all parties and consider the action to be taken which

may be:

· No Warning issued  and  implementation of action plan

· First Written Warning issued and implementation of action plan

· Second Written Warning issued and implementation of action plan

· Referral into a formal investigation and to a disciplinary hearing panel if the action is considered to be at a gross misconduct level or further concerns not previously identified have been raised and require investigation.

When deciding on the level of action to be taken the General Manger or Matron/Professional Head/nominated manager will take in to account the fact that the member of staff has accepted and taken responsibility for their actions.

Where the incident is considered to be at a level of gross misconduct or of

final warning level the Formal Investigation process must be followed. 

Individuals can appeal against the sanction issued by the panel as per the appeals process identified above.

This process will be trialed for a period of six months and will be reviewed in June 2013.

Appendix H

ISA REFERRAL PROCESS

Managing a Concern

The Trust has a statutory duty to make a referral to the Independent Safeguarding Authority (ISA) of any concerns they have about an individual which has either caused harm or may cause harm to a child or vulnerable adult at risk. 

This is particularly relevant to the Disciplinary Process where a safeguarding issue has been identified and requires immediate investigation. 

If a concern is raised that a child or vulnerable adult has been harmed or may be harmed the following steps must be undertaken:

· Remove the alleged individual from the care/treatment of patient

· Review the patients care plan to ensure they are supported and the appropriate care is provided.

· Manager and HR Representative must review the facts of the case and discuss this with the Head Nurse/Clinical Director/Professional Head/Director. 

· The following options must be considered to protect the individual and the patient:

· Restrict patient care activities of individual

· Supervise individual at all times

· Move individual to a non-clinical role

· Suspension

· Provide support to the individual by making a referral to the Work and Wellbeing department.

· Meet with the individual and their representative in accordance with the Trust Disciplinary Policy and Procedure and review the restrictions put in place on a regular basis throughout the investigation.

· All safeguarding concerns must be notified to the relevant Lead for Safeguarding Children or Vulnerable Adults.  The lead will then contact any relevant agencies e.g. social services, LADO, Police as necessary.

Referral to ISA Panel

The Head Nurse/Clinical Director/Professional Head/Director (hereafter known as the Referring Officer) must decide whether the case should be referred to the ISA panel for review during the investigation and/or following a disciplinary hearing and where an individual has resigned during an investigation or pending a disciplinary hearing. Where a decision has been made to refer a case to an ISA panel the Referring Officer must complete the ISA Referral form and must submit this to the HR Business Consultant Projects. 

ISA Panels

ISA Referral Panels will convene on a monthly basis and will consist of the Director of Nursing, HR Director, Safeguarding Lead and Governance representative. The Medical Director will attend as required.

The HR Business Consultant Project will be responsible for receiving and presenting the cases to the ISA Panel. When presenting the facts of the case the individuals name will be anonymised.

The ISA Panel will consider the case and will determine the action to be taken which could include:

1. Continue with restrictions and review in 4 weeks time if investigation on going or disciplinary hearing pending.

2. Revise restrictions

3. Referral to Independent Safe Guarding Authority

4. No further action

The HR Business Consultant will advise the Referring Officer of the outcome and action to be taken.

Any referrals to the Independent Safeguarding Authority arising through the disciplinary process will be completed by the HR Business Consultant projects

ISA Referral Form

This form must be completed by the Referring Officer (Head Nurse/Clinical Director/ Professional Head/Director) and sent to the HR Business Consultant Projects (Helen Barlow). 

Employee Name………………………………………….

Directorate………………….……………………..............

Position Held…………………………………………….

Grade……………………………………………….........

Referring Officer Name……………………………… 

Position…………………………………………….
.......

Please provide details of incident/issue that require referral to ISA Panel including the date the incident/issue came to light:

Please identify action taken to date e.g. suspension/restriction of duties/supervision or decision of disciplinary panel/Individual has resigned pending investigation/disciplinary hearing and reason for referring the case to the ISA panel:

ISA Panel Outcome

Names of Panel Members:

Date of Panel Hearing:

Decision of Panel (please circle the appropriate outcome):

1:
Continue with restrictions and review in 4 weeks time if investigation on going or disciplinary hearing pending.

2:
Revise restrictions (please provided details)

3:
Referral to Independent Safeguarding Authority

4:
No further action

Additional Comments:

A copy of this form will be returned to the Referring Officer for review/action.  This copy should then be placed on the employee’s personal file.

One copy will be held by the HR Business Consultant Projects.

Office use only:

Where a decision has been taken to refer the case to the ISA please provide the date on which the referral was made and attach a copy of the ISA form.

Date referred to ISA:



Responsible Officer Name/Position:
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	Question: Does your policy/service contain any statements which may exclude employees from operating the under the grounds of:
	Response
	Action required
	Resource implication

	
	Yes
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	4.1
	Age?
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	Gender (Male, Female and Transsexual)?
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	4.3
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	4.4
	Race or Ethnicity?
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	4.5
	Religious, Spiritual belief (including other belief)?
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	4.6
	Sexual Orientation?
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	4.7
	Human Rights:  Freedom of Information/Data Protection
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	If yes is answered to any of the above items the policy/service may be considered discriminatory and requires review and further work to ensure compliance with legislation.
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